
8th November 2016 
 
Re Saving Necarne Invitation to Councillors to Attend Public Meeting. 
 
Dear Councillor Garrity,  
 
I am writing in reply to your letter dated 1 November outlining the reasons why 
Fermanagh/Omagh Council made the decision to not only not send senior management 
but to actively discourage elected representatives from attending. Unfortunately, your 
letter raises more questions than it answers.  
 

1. You mention that elected councillors were advised not attend. Could you be 
specific and confirm, in writing, specifically, who made the recommendation and 
on what legal basis?  

2. While we take at face value that bid evaluation will follow due process, we are at 
a loss to understand how the garnering of information about public opposition to 
the entire lease process could compromise any individual submission. Our 
contention is that the entire lease process may lead to unintended consequences, 
a point that the community wished to communicate to elected representatives as 
well as the experts adjudicating the lease process.  The point in attending was, 
therefore, to help elected representatives garner factual information about an 
issue of economic, cultural and social importance to the community. Specifically, 
in not attending individual councillors may violate a statutory duty to exercise ex 
ante due diligence.1 Therefore, can you advise how the non-attendance advice 
impacts on the Northern Ireland Local Government Code of Conduct for Councillors 
(2014) given there is no prohibition on seeking out factual information,2  

3. While the Code of Conduct is explicit in prohibiting individual councillors from 
adopting partisan approaches to matters under active consideration, we wish to 
make clear that the invitation was extended to facilitate the councillors 
knowledge of community concern. We were not asking the individual councillors 
to take a position, rather ensuring accountability and transparency in line with 
section 7.3 of the Code of Conduct (‘it is an essential element of the democratic 
process that any individual should be allowed to lobby the council or the 
councillor’).3 As a consequence, it appears unduly restrictive to suggest that 
councillors could not attend the original or subsequent meetings. Can you 
provide assurance to the councillors that attending meetings for fact-finding 
purposes is not in fact a violation of the Code of Conduct. Moreover, the restriction 
on lobbying does not invalidate affiliated political parties from attending or to 
reject a proposal under council consiuderation. Was this option communicated to 
the councillors and if not why not?  

4. You note that the final decision is to be made by a meeting of full council. Could 
you be specific on what, if any, criteria would be used to ensure that conflicts of 
interest are avoided and/or managed?   

5. In the event that a person or consortium with close familial links (e.g. sibling or 
paternal or maternal) to an individual councillor submits a bid would that 
invalidate the councillor from taking part in the decision?4 At what point should 
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that disclosure be made and communicated to the general public? Could you 
confirm whether a dispensation request has been made in this case and if so by 
whom?5 What obligation attaches to the council to actively ascertain whether a 
conflict of interest pertains? In the event that disclosure is not made (by either 
the councilor or the submitting party), would that invalidate the bid ex ante?  

6. What liability attaches to the councillor, the council and the integrity of the 
process in the event that either the bid or the process is compromised? 

7. We note the council is not obliged to accept any bid, including any recommended 
by the expert evaluation panel.6 Can you be specific on whether there is any 
limitation to the use of that discretion? How does the council minimize litigation 
risk and cost of judicial review should it not proceed?  

8. The clear implication of the letter is that there will be full engagement with the 
community once a decision is taken (i.e. once the expert evaluation has taken 
place and final negotiations concluded, thus leading to a decision). One assumes 
that a decision cannot be taken in a vacuum. It would be one thing for a full 
meeting of the Council to approve negotiations with a successful bidder. In order 
for the final contract to have legitimacy, however, the final terms would require 
sign off in advance of signature. Can you explain how this impacts on effective 
decision-making, as outlined in the Code of Conduct, which explicitly requires 
transparency, accountability and ensuring that all parties in the process are given 
a fair hearing?7 We ask for clarity on who constitutes an interested party in 
relation to the Necarne lease process. If the decision is to consult with concerned 
stakeholders after a decision is made we question how this is consistent with the 
Fermanagh and Omagh 2030 Community Plan,8 currently the subject of extensive 
workshops. We note that the Fermanagh Omagh Council is the lead partner in 
the implementation of the proposed plan. Has the Council conducted a risk or 
cost-benefit analysis of this apparent conflict? If not, could we ask you to 
conduct same and report in advance of the expert evaluation on the Necarne bid? 

9. On a much broader level, we are concerned about the nature of the process itself 
and the protection of public access, accountability of expenditure of European 
funds, and protection of a listed building. We address each in turn, with direct 
reference to the Expressions of Interest.9 

10. The Council states explicitly that it wishes to ‘retain and utilize the fantastic 
facility at Necarne for the citizens of Irvinestown and the wider Council district 
in general.’10 The document speaks of an ‘aspiration’ to create and develop and 
employment opportunities and an ‘expectation ‘of expertise in securing additional 
funding. Given the expertise of the Council itself in securing European funding, 
why was this approach not taken or a modified call seeking partnerships not 
taken?  

11. The language deployed does not create binding criteria. It may well be the 
Council’s wish to develop the site, secure ongoing public access and aspire and 
expect funding expertise but these are not binding criteria. What happens if the 
wish, aspiration and expectation are not met by any of the actual bidders? Are 
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these grounds for invalidating the process under the discretion articulated to 
those bidding for the lease.11 

12. We note that the expression of interest apportions only 20% weighting to the use 
of existing facilities.12 Given the expenditure provided by both Stormont and the 
European Union, can the Council confirm that such a weighting is consistent 
with obligations entered into with the EU at the time of prior funding? In the 
event that a successful bid does not score highly in this specific criteria, yet is still 
recommended by the expert panel, how does the council protect its sunk costs?  

13. In a FOI request, we asked for information relating to prior EU funding. The 
reply dated, 17 October, said no documentation associated with funding strategy 
was preserved. On the face of it this seems extraordinary. Do you have a copy of 
the original successful application bid. If not why not?  

14. We refer to the FOI request Q2 reply dated, 17th October, regarding a request for 
copies of all Expressions of Interest submitted.  We are disappointed that the 
FOI request referred to disclose information on the bids was refused. Given that 
no appropriate exemption was flagged in the original terms of the Expression of 
Interest,  why was it subsequently used to refuse the FOI request? We do feel this 
is not consistent with transparent, accountable government.  
 

 
We look forward to hearing your responses by return. 
 
Yours sincerely  
 
 
Dianne Little  
On Behalf of Saving Necarne Steering Committee. 
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